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U S. Department of Justice
Executive Ofice for Inmmgration Review
Board of Inmgration Appeals

(1) Under the statutory definition of “conviction” provided at
section 101(a)(48)(A) of the Inmgration and Nationality Act, 8
US. C 8§ 1101(a)(48)(A) (Supp. Il 1996), no effect is to be given
in immgration proceedings to a state action which purports to
expunge, dism ss, cancel, vacate, discharge, or otherw se renove
a guilty plea or other record of guilt or conviction by operation
of a state rehabilitative statute.

(2) Wth the enactment of the federal statute defining “conviction”
with respect to an alien, our decisions in Matter of G, 9 I &N Dec.
159 (BI A 1960, A. G 1961); Matter of |barra-Gando, 12 | &N Dec. 576
(BIA 1966, A.G 1967); Mtter of Luviano, Interim Decision 3267
(BIA 1996), and others which address the inpact of state
rehabilitative actions on whether an alien is “convicted” for
i mm gration purposes are no |onger controlling.

(3) Once an alien is subject to a “conviction” as that termis
defined at section 101(a)(48)(A) of the Act, the alien remains
convicted for immgration purposes notw thstanding a subsequent
state action purporting to erase the original determ nation of
guilt through a rehabilitative procedure.

(4) The policy exception in Matter of Manrique, Interim Decision
3250 (BI A 1995), which accorded federal first offender treatnent
to certain drug offenders who had received state rehabilitative
treatment i s superseded by the enactnent of section 101(a)(48) (A,
which gives no effect to state rehabilitative actions in
i mm gration proceedings. Matter of Mnrique, supra, superseded.

(5 An alien, who has had his guilty plea to the offense of
possessi on of a controll ed substance vacat ed and his case di sm ssed
upon termnation of his probation pursuant to section 19-2604(1)
of the ldaho Code, is considered to have a conviction for
i mm gration purposes.
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Ernest A. Hoidal, Esquire, Boise, |Idaho, for the respondent

Ann M  Tanke, District Counsel, for the Immgration and
Nat ural i zati on Service

Before: Board En Banc: DUNNE, Vice Chairman; VACCA, HElLMAN,
HOLMES, HURW TZ, FILPPU, COLE, MATHON, JONES, GRANT, and
SCl ALABBA, Board Menbers. Concurring and Dissenting
pi nion:  VILLAGELIU, Board Menber, joined by SCHM DT,
Chai rman; ROSENBERG and GUENDELSBERGER, Board Menbers.
Di ssenting Opi ni on: ROSENBERG Board Menber.

HEI LMAN, Board Menber:

We have jurisdiction over this tinely appeal pursuant to 8 C.F. R
§ 3.1(b) (1998). The request for oral argunment before this Board is
denied. 8 CF.R § 3.1(e). 1In an oral decision dated April 27,
1995, the Inmgration Judge found the respondent deportabl e under
section 241(a)(2)(B)(i) of the Inmmgration and Nationality Act, 8
US C 8§ 1251(a)(2)(B)(i) (1994), based on his conviction for a
controll ed substance violation.? Additionally, the Inmigration
Judge determ ned that the respondent was ineligible to apply for
relief from deportation under section 212(c) of the Act, 8 U S.C
§ 1182(c) (1994), because he had not denonstrated | awful
unrel i nqui shed domicile of 7 consecutive years. On appeal the
respondent contests his deportability and, alternatively, his
ineligibility for section 212(c) relief. During the pendency of
thi s appeal there have been significant changes in the | aw regardi ng
bot h what constitutes a conviction for inmgration purposes, and the
availability of a section 212(c) waiver for aliens convicted of
control | ed substance vi ol ati ons. W will separately address these
changes bel ow and will dismss the appeal .

. |1 SSUE PRESENTED

1 Section 241(a)(2)(B)(i) has been redesignated as section
237(a)(2)(B)(i) of the Act, 8 U S.C. § 1227(a)(2)(B)(i) (Supp. Il
1996), without substantive change.
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The issue before us is whether the respondent, a first offender
whose guilty pl ea was vacat ed and whose case was di sm ssed upon the
term nation of his probation pursuant to an ldaho rehabilitative
statute, remains convicted for inmgration purposes in |light of our
decision in Matter of Manrique, Interim Decision 3250 (Bl A 1995),
and the subsequent passage of the Illegal Inmmgration Reform and
| mmi grant Responsibility Act of 1996, Division Cof Pub. L. No. 104-
208, 110 Stat. 3009-546 (enacted Sept. 30, 1996) (“IIRIRA"), in
which Congress provided a statutory definition for the term
“conviction” for immgration purposes.?

1. FACTUAL BACKGROUND

On Novenber 29, 1993, the 27-year-old respondent, a native and
citizen of Mexico, pleaded guilty to possession of nore than 3
ounces of a controlled substance, nmarijuana, which was a felony
violati on of section 37-2732(e) of the lIdaho Code. On January 10,
1994, the District Court of the Sixth Judicial District of the State
of lIdaho, in and for the County of Bannock, w thhel d adj udi cati on of
judgrment, sentenced himto 3 years’ probation and inposed several
nmonetary penalties. The terms of his probation included
restrictions forbidding the respondent to wuse alcohol or to
associate with any individuals not approved by the probation
of ficer. The respondent was also subject to search of his
resi dence, vehicles, and person at his probation officer’s request.
Finally, the court ordered that the respondent serve 90 days’
confinenent at the discretion of the probation officer. Deportation
proceedi ngs based on this offense were commenced on March 28, 1994.

VWil e in deportation proceedi ngs before the I nmgration Court, the
respondent filed a nmotion in the Idaho state court for early rel ease
from probation and dism ssal of the charge in accordance with the
wi t hhel d judgnment. On Septenber 6, 1994, the respondent’s notion
was granted. Subsequently, the court granted the respondent’s
March 6, 1995, notion requesting that his guilty plea be vacated
pursuant to section 19-2604(1) of the Idaho Code.® The respondent

2 See IIRIRA § 322, 110 Stat. at 3009-628 (codified at 8 U.S.C.
§ 1101(a) (48) (A (Supp. Il 1996)).

8 Section 19-2604(1) of the ldaho Code, entitled “Discharge of
def endant —-Arendnent of judgnent,” provides:

(continued...)
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argued before the Inmmgration Judge that because the Idaho state
court’s actions rendered him no |onger convicted of the original
charge, he was not deportable under section 241(a)(2)(B)(i) of the
Act. In his April 27, 1995, oral decision, the Immgration Judge
found that all three prongs of the definition for conviction
enunci ated in Matter of Orkok, 19 1&N Dec. 546 (BI A 1988), had been
met and found the respondent deportabl e based on his original plea
of guilt to a controlled substance violation notw thstanding the
I daho court’s subsequent action vacating that plea. This appeal
fol | owed.

I11. THE EVCOLUTION OF THE DEFI NI TI ON OF “ CONVI CTI ON’
FOR | MM GRATI ON PURPOSES

Until Congress enacted section 322 of the IIRIRA, the definition
of “conviction” for inmmgration purposes had been a fluid one. In
the absence of a statutory definition, this Board, with direction
fromthe Suprene Court and the Attorney CGeneral, struggled for nore
than 50 years to reconcile its definition with the increasing
nunbers of state statutes providing aneliorative procedures
affecting the “finality” of a conviction under state |aw See,
e.g., Pino v. Landon, 349 U S. 901 (1955); Mtter of Orkok, supra;
Matter of G, 9 I &N Dec. 159 (BIA 1960; A G 1961); Matter of A-F-,
8 &N Dec. 429 (BIA, A G 1959); Matter of L-R, 8 I & Dec. 269 (Bl A
1959); Matter of O, 7 I&N Dec. 539 (Bl A 1957); Matter of F-, 1 I&N
Dec. 343, 348 (BI A 1942).

By the time of our decision in NMatter of Ozkok, supra, we
recogni zed that nost states had adopted one or nore nethods of

3(...continued)

If sentence has been inposed but suspended, or if
sentence has been wi thheld, upon application of the
defendant and wupon satisfactory showing that the
defendant has at all times conplied with the terns and
condi ti ons upon which he was placed on probation, the
court may, if convinced by the showi ng made that there
is no longer cause for continuing the period of
probation, and if it be conpatible with the public
interest, ternm nate the sentence or set aside the plea
of gquilty or conviction of the defendant . . . . The
final dismssal of the case as herein provided shall
have the effect of restoring the defendant to his civil
rights.
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mtigating the consequences of a conviction, and that these nethods
differed fromone another in name and breadth.* Some state statutes
accord rehabilitative treatnment only to first of fenders and/ or youth
offenders and nmay further restrict such treatnent to those
i ndividuals determned to be guilty of specified categories of
of fenses. OQhers offer rehabilitative relief to any defendant who
is able to successfully conplete a probationary period, wthout
restriction on the nature of the offense. These rehabilitative
measures may be inplenented either before or after an entry of
j udgrent .

For exanmple, sone state statutes provide for an initia
adj udi cation of guilt upon a finding, adm ssion, or noncontesting of
guilt, but contain procedures variously termed as the setting aside,
annul i ng, vacating, cancellation, or expungement of the origina
adj udi cation of guilt, which renove subsequent state consequences
for the m sconduct upon satisfactory conpletion of a probationary
period. There are al so differences regardi ng whet her or not such an
erasure is “automatic” or must be applied for, with a grant being a
matter of the court’s discretion. Amng these state statutes there
are further variances regarding the conpleteness of the erasure
Ceneral ly, the original judgnment retains its vitality for at |east
some purpose, despite broad | anguage in sone aneliorative statutes
suggesti ng ot herw se.?®

4 See, e.q., Cal. Penal Code § 1203.4 (1995) (expungenent); M ch

Conp. Laws Ann. 8§ 780.621 (West 1994) (notion to set aside
conviction); Mnn. Stat. Ann. 8§ 638.02 (pardon extraordi nary); Nev.
Rev. Stat. 8§ 176.225 (1993) (honorabl e di scharge from probation);
N. Y. Correct. Law 8§ 701 (MKinney 1994) (certificate of relief from
disabilities); Chio Rev. Code Ann. 8§ 2953. 32 (Bal dwi n 1995) (sealing
of records of first offense); O. Rev. Stat. § 137.225 (1994) (post-
judgment procedures); Va. Code Ann. § 18.2-251 (Mchie 1997)
(di scharge and dismissal); Wsc. Stat. § 961.47 (1995) (discharge
and disnmissal); see also Matter of Ozkok, supra, at 550, and cases
cited therein.

5 For exanple, the Idaho statute under which this respondent’s case
was finally dism ssed provides for full restoration of civil rights,
but the state may, in sonme circunstances, use evidence of the
“conviction” in applying an enhanced penalty statute. See, e.q.
Idaho v. Deitz, 819 P.2d 1155 (ldaho & . App. 1991) (holding that an
| daho expungenent wi ||l not be applied to defeat the enhanced penalty
statutes in a case where the original guilty plea was not
(continued...)
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O her states have inplenented the sane rehabilitative policy
objectives by enacting statutes which sinply defer or wthhold
adj udi cation of guilt, allowing for a final dismssal or discharge
of proceedings upon satisfaction of the ternms of probation. In
effect, rather than providing neasures which would “erase” a
conviction, these statutes provide that a judgnent is not to be
entered in the first instance so long as the transgressor fully
conplies with the conditions set by the state court. Despite there
never havi ng been a conviction as far as these states are concer ned,
some states further provide for “expungenent” of the records
relating to the original charge.

Qut of concern that a nore uniform approach was needed for
determining what wll constitute a conviction for inmmgration
pur poses, we concluded in Matter of Orkok, supra, that the tine had
cone for us to revise the definition we had crafted in Matter of
L-R-, supra, which required that the state action be considered a
conviction by the state for at |east sone purpose. |In so doing, we
noted a long-standing rule that the determ nati on of whether or not
a conviction exists for inmigration purposes is a question of
federal law and is not dependent on the vagaries of state |aw
Matter of Orkok, supra, at 551 n.6.

In Ozkok, we stated that we found no rational or |legal reason to
attach different inmmgration consequences to the sane crimnal
conduct because of differences in the state aw. As we discussed in
Ozkok, under our definitionin Matter of L-R-, an alien coul d escape
the inmgration consequences of his or her crimnal msconduct,
despite a plea or finding of guilt and the actual inposition of
puni shrent, if the alien was prosecuted in a state where the
rehabilitative statute provided for the deferral of entry of
j udgnment subj ect to successful conpletion of probation. By way of
contrast, an alien who cotmmitted the sane offense in a state where
the statute provided for the entry of judgnent upon the plea or
finding of guilt, but deferred the inposition of any punishnment
conditioned on conpliance with the terns of probation, would be
considered convicted for inmgration purposes if the state
consi dered hi mor her convicted for sone purpose. Accordingly, we

5(...continued)

specifically set aside). But see Manners v. ldaho Bd. of Vet. Med.,
694 P.2d 1298 (ldaho 1985) (holding that a felony conviction which
has been vacated and the charge dism ssed cannot be the basis for
revocation of a veterinary |license).

6
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revised our definition of conviction to avoid these anomal ous and
unfair results.

The definition we adopted in Matter of Orkok, supra, at 551-52
provided that, in cases where adjudication of guilt was withheld, an
al i en was consi dered convicted for inmgration purposes when

(1) a judge or jury has found the alien guilty or he has
entered a plea of guilty or nol o contendere or has adm tted
sufficient facts to warrant a finding of guilty;

(2) the judge has ordered sone formof punishment, penalty,
or restraint on the person’s liberty to be inposed
(including but not limted to incarceration, probation, a
fine or restitution, or comunity-based sanctions such as
a rehabilitation program a work-rel ease or study-rel ease
program revocation or suspension of a driver’s license,
deprivation of nonessential activities or privileges, or
communi ty service); and

(3) a judgnent or adjudication of guilt may be entered if
the person violates the ternms of his probation or fails to
conmply with the requirenents of the court’s order, w thout
avail ability of further proceedings regardi ng the person’s
guilt or innocence of the original charge.

Some circuit courts of appeals specifically approved Orkok’s
federal approach to defining when an alien stands convicted for
i mm gration purposes. See, e.qg., Wlson v. INS, 43 F.3d 211 (5th
Cr.), cert. denied, 516 U S. 811 (1995); Yanez-Popp v. INS, 998
F.2d 231 (4th Gr. 1993); Mlina v. INS, 981 F.2d 14 (1st Cr.
1992); Chong v. INS, 890 F.2d 284 (11th Cr. 1989). Nonethel ess,
qgquestions remai ned. Despite our quest for a definition that would
achieve wuniform results, in states providing for deferral or
wi t hhol di ng of adjudication of guilt, we were still obliged under
the Ozkok definition to exam ne the individual state’'s statute to
determ ne the nature of any proceedi ngs that nmay be convened, if the
alien did not conform with the conditions of his probation.
Therefore, how the state set up its aneliorative statute still
determ ned to some extent whether aliens who had commtted the sane
crimnal msconduct were considered “convicted” for inmmgration
pur poses. See generally Martinez-Mntoya v. INS, 904 F.2d 1018 (5th
Cr. 1990). For exanple, an alien, whose guilt was established in
a state where the proceedi ngs, convened upon a possible probation
vi ol ati on, addressed only whether probation should be revoked and
what sentence shoul d be i nposed, woul d be consi dered convi ct ed under
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the Ozkok definition, and thus subject to deportation. See Matter
of Chairez, InterimDecision 3248 (Bl A 1995). However, an alien who
had pleaded guilty to the sane offense, but in a state where these
proceedi ngs addressed his guilt or innocence of the original charge,
woul d escape inmgration consequences stenming from his admtted
guilt. Additionally, issues have remained unresol ved regardi ng the
application of the definition in cases, such as the one before us,
where the alien has already conplied with the terns of his probation
and has successfully had his guilty plea vacated and proceedings
finally dismssed. See, e.d., Wlson v. INS, supra (finding that
the Ozkok definition had been satisfied where the alien had
satisfactorily conpleted and been discharged from probation, his
i ndi ct rent had been dism ssed, and the judgnent of conviction had
been set aside).

Congress decided that the Ozkok definition did not go far enough
toward achi eving a uni formfederal approach and, with t he passage of
the IIRIRA, provided a statutory definition for the term
“conviction,” to be applied to aliens in immgration proceedings.
Section 322(c) of the IIRIRA states that the definition applies “to
convi ctions and sentences entered before, on, or after the date of
the enactnment” of the Act. IIRIRA 8§ 322(c), 110 Stat. at 3009-629.
Consequently, the new definition, in section 101(a)(48) of the Act,
is applicable to the respondent’s conviction. See Matter of Punu
Interim Decision 3364 (BIA 1998).

Section 101(a)(48)(A) of the Act states:

The term “conviction” neans, with respect to an alien, a
formal judgnment of guilt of the alien entered by a court
or, if adjudication of guilt has been w thheld, where—

(i) ajudge or jury has found the alien guilty or the
alien has entered a plea of guilty or nol o contendere or
has admtted sufficient facts to warrant a finding of
guilt, and

(ii) the judge has ordered sone form of punishnent,
penalty, or restraint on the alien’s liberty to be
i mposed.

In the new definition, Congress definitively excised the third
prong of Ozkok, elimnating the need to refer to the vagaries of the
states’ aneliorative statutes in order to determine if an alien has
been convi ct ed. The legislative history of section 322 of the
I 1 RERA underscores the breadth of the new definition
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Ozkok . . . does not go far enough to address situations
where a judgnment of guilt or inposition of sentence is
suspended, conditioned wupon the alien's future good
behavior. . . . In sone States, adjudication may be
“deferred” upon a finding or confession of guilt, and a
final judgnent of guilt may not be inposed if the alien
vi ol ates probation until there is an additional proceedi ng
regarding the alien’s guilt or innocence. |In such cases,
the third prong of the Ozkok definition prevents the
original finding or confession of guilt to be considered a
“convi ction” for deportation purposes. This new provision,
by removing the third prong of Ozkok, clarifies
Congressional intent that even in cases where adjudication
is “deferred,” the original finding or confession of guilt
is sufficient to establish a “conviction” for purposes of
the immgration | aws.

See HR Conf. Rep. No. 104-828, at 224 (1996) (“Joint Explanatory
Statement”) (enphasis added). Thus, it is clear that Congress
intends that an alien be considered convicted, based on an initial
finding or adm ssion of guilt coupled with the inposition of sone
puni shnent, even in a state where further proceedings relating to
the alien’s actual guilt or innocence may be required upon his
vi ol ation of probation in order for himto be considered convicted
under the state law See Matter of Punu, supra. Both the |anguage
of the statute and its legislative history inplicitly recognize that
the term*“conviction” may have a di fferent neaning for an alien from
that which it has for others.

It cannot be disputed that this respondent, for whom judgnent was
wi t hhel d, but who pl eaded guilty and was ordered by the judge to be
puni shed for his offense, was convicted under the statutory
definition. It is equally clear that at any point during his
probationary period the respondent would have been considered
convicted for inmm gration purposes. The question that remains to be
answered, however, is whether Congress intends to give effect in
imm gration proceedings to a state’s rehabilitative action which
technically erases the record of what woul d ot herw se be consi dered
a “conviction” under section 101(a)(48) of the Act. The situation
presented here is simlar to that addressed in Matter of Nolan, 19
| &N Dec. 539 (BI A 1988), where a respondent argued that a “pardon,”
whi ch was automatically granted to hi mby operati on of Louisiana | aw
upon the successful conpletion of his sentence, exenpted his
conviction for a crine of noral turpitude fromserving as a basis of
deportability. In that case, we disagreed with the respondent’s
contention that the “pardon” he received satisfied the requirenents
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for a gubernatorial or Presidential pardon under what was then
section 241(b)(1) of the Act, 8 U S. C. § 1251(b)(1) (1982), and is
now found in section 237(a)(2)(A(v) of the Act, 8 US.C
§ 1227(a)(2)(A)(v) (Supp. Il 1996).° Matter of Nolan is
illustrative of the inconsistent immgration consequences that may
result when state rehabilitative actions are exam ned to determ ne
if an alien remains convicted for inmgration purposes. If the
State of Louisiana had called its rehabilitative action an
“expungenent” as opposed to a “pardon,” or if the respondent had
argued that his “pardon” was the equival ent of an "“expungenent,” he
may have been found to no longer have a conviction which would
support his deportability.

I'V. REEXAM NATI ON OF OUR TREATMENT OF STATE EXPUNGEMENTS
IN LI GHT OF THE NEW DEFI NI TI1 ON

Thr oughout the decades of struggling with the increasing nunbers
of state rehabilitative statutes and their varying nmethods of
avoi di ng the state consequences of a conviction by either deferring
or erasing the recording of judgnment, aliens have generally been
allowed to escape inmigration consequences for their crimna
m sconduct once the conviction has been “expunged.” Because of the
semantic differences anong the various states’ methods for erasing
crimnal records, aliens have al so not been consi dered convicted for
i mm gration purposes where the state’s action has been deened
“tantanmount” to an expungenent. The general rule has remained that
a crimnal conviction that has been expunged w Il not support an
order of deportation. See Matter of Luviano, InterimDecision 3267
(BI'A 1996); Matter of |barra-Cbando, 12 I &N Dec. 576 (Bl A 1966; A G
1967); Matter of G, supra, and cases cited therein.

In Matter of A-F-, supra, the Attorney General departed from what
was already I|ong-standing Board precedent and ruled that a
conviction for a drug offense will render an alien deportable,
notw t hst andi ng the expungenent of that conviction under a state
rehabilitative statute. The Attorney Ceneral’s reasoning in Matter
of A-F- was that an alien’s deportability should not be controlled
by the “vagaries of state law” [d. at 446. The Attorney Cenera
st at ed:

5 W note that section 237(a)(2)(B) of the Act does not provide a
simlar waiver of deportability for an alien who has been granted a
full and unconditional Presidential or gubernatorial pardon for a
conviction for a controlled substance violation

10
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I do not believe that the term“convicted” may be regarded
as flexible enough to permt an alien to take advant age of
a technical “expungent”[sic] which is the product of a
state procedure wherein the nerits of the conviction and
its validity have no place. I believe that Congress
intended the inquiry to stop at the point at which it is
ascertained that there has been a conviction in the nornal
sense in which the termis used in Federal |aw

Id. The Attorney Ceneral expressly limted his ruling in Matter
of A-F- to narcotics convictions. Shortly thereafter, the Attorney
General in Matter of G, supra, declined to extend the rule of
Matter of A-F- to nonnarcotics cases, citing the absence of a
congressional signpost pointing in the opposite direction.
Accordingly, we have continued to apply Matter of G, supra, as the
control I ing precedent in nonnarcotics cases. See Matter of Luviano,
supra; Matter of |barra-Gando, supra.

Al t hough the case before us concerns a narcotics “conviction,” the
expungenent of whi ch woul d not have def eated deportability under the
rule of Mtter of A-F-, the matter does not end there. In the
i ntervening years, “exceptions” to the treatnent of expunged drug
convictions under the rule of Matter of AF- have been
adm nistratively and judicially created. As we w Il discuss at
greater length below, our decision in Matter of Manrique, supra,
created such an exception for a first offender, such as this
respondent, whose offense was for sinple possession of a controlled
substance, and who was the beneficiary of a state rehabilitative
statute. To determine the continued viability of Matter of
Manrique, we find it necessary to reconsider first, in light of the
new definition at section 101(a)(48) of the Act, the effect to be
given to any state action, whether it is called setting aside,
annul |'i ng, vacati ng, cancel | ati on, expungenent , di sm ssal ,
di scharge, etc., of the conviction, proceedings, sentence, charge,
or plea, that purports to erase the record of guilt of an offense
pursuant to a state rehabilitative statute. W note that even
before the passage of the I RIRA, some nenbers of this Board felt
that reconsideration of the effect to be given to all state
expungenents in inmgration proceedi ngs was warranted. See Matter
of Luviano, supra (Heilmn, concurring, joined by Filppu and Col e;
Hurwi t z, dissenting, joined by Vacca).

In the wake of the IIRIRA this examination can no |onger be
post poned. The body of case |aw and admi nistrative rulings that
sought to bal ance various policy interests and provide a uniform
rule for when an alien is considered convicted for imrgration

11
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pur poses has now been superseded by Congress’ enactnment of the
statutory definition set forth in section 101(a)(48)(A) of the Act.
Now t hat Congress has spoken on the matter of what constitutes a
conviction for immgration purposes, we nust interpret the statutory
definition in such a way that we give effect to the clearly
expressed intent of Congress. Chevron, U S. A, Inc. v. Natural
Resources Defense Council, Inc., 467 U.S. 837 (1984). 1In doing so,
we “must | ook to the particular statutory | anguage at issue, as wel
as the | anguage and design of the statute as a whole.” K Mart Corp.
v. Cartier, Inc., 486 U S 281, 291 (1988). To ensure that our
interpretation is consistent with congressional intent, it is
appropriate for us to further exam ne the |l egislative history of the
statutory definition. See Matter of Punu, supra.

The Joint Explanatory Statement clarifies Congress’ intent that,
under the newdefinition, an alien is considered convicted upon “the
original finding or confession of guilt” even in a state where
further proceedi ngs addressing the alien’s guilt or innocence of the
original charge would be required before the state woul d consi der
hi mconvicted. Joint Explanatory Statenment, supra, at 224. W thus
have a cl ear indication that Congress intends that the determ nation
of whether an alien is convicted for inmgration purposes be fixed
at the tinme of the original determ nation of guilt, coupled with the
i nposition of some punishnent. Under the statutory definition, an
alien for whom entry of judgnent has been deferred may be found
convicted for inmgration purposes despite the fact that the state
in which his proceedings were held has never considered him
convi ct ed. It sinply would defy logic for us, in a case concerning
a conviction in a state which effects rehabilitation through the
techni cal erasure of the record of conviction, to provide greater
deference to that state’s determ nation that a conviction no | onger
exi sts. Under either scenario, the state has decided that it does
not consider the individual convicted based on the application of a
rehabilitative statute.

W find that the |anguage of the statutory definition and its
| egislative history provide clear direction that this Board and the
federal courts are not to look to the various state rehabilitative
statutes to determ ne whether a conviction exists for inmgration
pur poses. Congress clearly does not intend that there be different
i mm gration consequences accorded to crimnals fortunate enough to
violate the lawin a state where rehabilitation is achieved through
t he expungenent of records evidencing what would otherw se be
consi dered a convi ction under section 101(a)(48)(A), rather than in
a state where the procedure achieves the sanme objective sinply
t hrough deferral of judgnent.

12
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It could be argued that, as the third prong of Ozkok dealt only
with the nature of state procedures convened upon a violation of
probation, Congress’ elimnation of that prong has no bearing on the
ef fecti veness of an expungenent for inmm gration purposes. However,
such an approach woul d ignore the clear nessage from Congress that
the “original finding or confession of quilt is sufficient to
establish a ‘conviction’ for purposes of the inmmgration |laws.”’
Joint Explanatory Statenent, supra, at 224. By providing a
| egislative definition applicable to all aliens regardl ess of the
jurisdiction in which they have been charged, Congress has approved
t he federal approach taken in Ozkok, but has gone even further than
Ozkok by elimnating the one prong of our former definition which
required an examnation of how a specific state structured its
rehabilitative statute. An approach in which we would continue to
recogni ze a state expungenent, by whatever name a state chooses to
call it, as elimnating a conviction for immgration purposes woul d
be inconsistent wth both Congress’ focus on the original
determination of guilt and on its clear desire to inplement a
uni form federal approach

If we were to continue to give effect to state expungenents, we
woul d be forced to exam ne the vagaries of each state’'s statute to
determine if the original determ nation of guilt survived for sone
pur poses, or whether it was a conplete expungenent. W& do not
bel i eve that Congress intends for the exi stence of a “conviction” to
depend on whether or not an individual state would give continuing
effect to the original determ nation of guilt for such purposes as
approval or revocation of business or professional |icenses, weapons
permts, etc. The United States Court of Appeals for the Ninth
Circuit has previously criticized such an approach when applying
federal law. See generally United States v. Bergenman, 592 F.2d 533
(9th Gr. 1979). The result of such an approach woul d be different
treatment, based solely on where the offense occurred, of aliens
guilty of the same m sconduct, a result which was al so expressly
di sapproved by the Ninth Grcuit in Garberding v. INS, 30 F.3d 1187

" In effect, the new definition is consistent with the Attorney
Ceneral ' s earlier understandi ng of congressional intent in Matter of
A-F-, supra, where he found the proper focus to be on the original
determination of guilt, rather than on a subsequent state
rehabilitative action technically erasing that determ nati on w thout
addressing the nerits of the conviction. O course, the new
definition defines “conviction” for all purposes under the Act and
isnot limted, as was the decision in Matter of A-F-, to narcotics
convictions. See Matter of G, supra.
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(9th Cr. 1994). W agree with the Ninth Circuit’s reasoning in
Gar berdi ng that the focus should be on the alien’s m sconduct rat her
than the breadth of a state’s rehabilitative statute. 1d. at 1191.

Mor eover, when Congress has intended for state lawto control in
defining when a conviction exists for a federal purpose, it has
expressly said so. To clarify its intent regardi ng whether state
expungenent s shoul d be recogni zed for the purposes of applying its
federal gun control laws, it passed the Firearm Omers’ Protection
Act, Pub. L. No. 99-308, 100 Stat. 449 (1986), in which it clearly
provi ded that for purposes of that statute a “conviction” should be
defined under the | aw of the state where the of fense occurred. See
generally United States v. Bergeman, supra.?® By providing the
federal definition at section 101(a)(48) of the Act, Congress has
nost deci dedly taken the opposite approach to defining a conviction
for inmm gration purposes.

W also find it significant that, under the new definition, an
alien is considered convicted for immgration purposes despite the
fact that further proceedings addressing the nerits of the original
charge mght be required before the state would consider him
convi ct ed. It would be incongruous for us to interpret the
definition to allow an alien, who during the entire period of his
probati on would have been considered convicted for immgration
purposes, to be relieved of the immgration consequences of his

8 In Bergenman, the N nth Crcuit stated that, while a state
expungenent statute could determ ne the status of a conviction for
pur poses of state law, it could not “*“rewite history”’” for the
pur poses of administering federal law United States v. Bergenan,
supra, at 536 (quoting Hyl and v. Fukuda, 580 F.2d 977, 981 (9th Cr.
1978) (quoting United States v. Potts, 528 F.2d 883, 887 (9th Cir.
1975) (Sneed, J., concurring in result))). The Suprene Court
subsequent |y approved a sim |l ar approach in Dickerson v. New Banner
Institute, Inc., 460 U S. 103 (1983), a case which, |ike Bergeman,
exam ned whether a conviction existed for purposes of federal gun
control laws. Congress disagreed with the Suprene Court’s decision
in Dickerson, however, and responded by amending the federal gun
control statute to provide that, for purposes of that statute,
“conviction” should be defined under the |aw where the offense
occurred. See Firearm Omers’ Protection Act. However, D ckerson
isstill cited as authority for the general proposition that federal
| aw governs in the application of federal statutes, absent plain
| anguage to the contrary. See United States v. Cuevas, 75 F.3d 778
(1st Cir. 1996); Yanez-Popp v. United States INS, supra.
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m sconduct as of the date of a subsequent rehabilitative state
action having absolutely no relation to the nerits of the charge.
Congress has focused on the original determ nation of guilt and has
expressed cl ear di si nterest regardi ng subsequent state
rehabilitative nmeasures. W therefore interpret the new definition
to provide that an alien is considered convicted for inmgration
purposes upon the initial satisfaction of the requirenents of
section 101(a)(48)(A) of the Act, and that he renmains convicted
notw t hst andi ng a subsequent state action purporting to erase al
evidence of the original determnation of guilt through a
rehabilitative procedure.

Qur decisionis limted to those circunstances where an alien has
been the beneficiary of a state rehabilitative statute which
purports to erase the record of guilt. It does not address the
situation where the alien has had his or her conviction vacated by
a state court on direct appeal, wherein the court determ nes that
vacation of the convictionis warranted on the nmerits, or on grounds
relating to a violation of a fundanental statutory or constitutiona
right in the underlying crimnal proceedings. W also do not reach
the issue of the effect of noncollateral challenges to a conviction
on these grounds that are pending in state court while an alien is
i n deportation proceedi ngs.

V. THE CONTI NUI NG VI ABI LI TY OF QUR DECI SION I N MATTER OF MANRI QUE
IN LI GHT OF RECENT AMENDMVENTS TO THE ACT

We conclude that Congress did not intend for the various state
rehabilitati ve neasures designed to avoid or erase the stigma of a
conviction to be considered in determ ni ng whet her an ali en has been
convicted for purposes of applying the imigration |laws. W nust
therefore reconsider our decision in Mitter of Mnrique, supra,
which provided that first offenders guilty of sinple possession
of fenses may escape the i mri grati on consequences of their conviction
based on their having been the beneficiary of such a state
rehabilitative action

In Matter of Manrique we extended the policy of |eniency toward
first time drug offenders provided in the federal first offender
statute at 18 U S.C. § 3607(a) (1988) to aliens prosecuted under
state | aw upon a denonstration of the following criteria:

(1) The alien is a first offender, i.e., he has not
previ ously been convicted of violating any federal or state
law relating to controll ed substances.
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(2) The alien has pled to or been found guilty of the
of fense of sinple possession of a controlled substance.

(3) The alien has not previously been accorded first
of fender treatnment under any | aw.

(4) The court has entered an order pursuant to a state
rehabilitative statute under which the alien’s crimnal
proceedings have been deferred pending successful
conpl etion of probation or the proceedings have been or
will be dismssed after probation.

Matter of Manrique, supra, at 12.

There is no issue in this case regarding this respondent’s
sati sfaction of each of the four Manri que requirenments. However, as
Congress has now renoved state rehabilitative actions as a factor in
det erm ni ng whet her an alien is considered convicted for immgration
pur poses, this respondent’s satisfaction of the fourth Manrique
requi renent should be given no effect in determning his
deportability.® Accordingly, we nmust deci de whether our decisionin
Matter of Manrigque has any continuing viability in light of the
approach Congress has taken in the IIRIRA toward aliens guilty of
crimnal msconduct.

The parties provided briefs on this issue upon our request. The
respondent, through counsel, takes the position that it cannot be
determ ned fromthe | egi slative history of section 322 of the I RIRA
that Congress has specifically abrogated the holding in Mnrique,
but argues that even if the newdefinition of “conviction” overrul es
Manrique, the respondent is not deportable because his conviction
has already been vacated. The Immgration and Naturalization
Service contends that the administratively created rulings defining
“conviction” for inmgration purposes, including our decision in
Manri que exenpting aliens who would be eligible for first offender
treatnent under 18 U . S.C. § 3607 from that definition, have been
expressly overturned by the new statutory definition of
“conviction.”

® As was the case in Matter of Manrique, we are presented here with
an alien who has been accorded rehabilitative treatnent under a
state statute. W will l|eave the question of the effect to be given
in imrgration proceedings to first offender treatnment accorded to
an alien under 18 U S.C. § 3607 by a federal court to a case when
that issue is directly presented.

16



I nteri mDeci si on #3377

The special treatnent accorded in Matter of Mnrique to first
offender aliens who have been the beneficiaries of a state
rehabilitative statute did not arise from a statutory provision
within the Act. Rather, Matter of Manrique evolved froma series of
decisions in which several federal courts of appeals, the Attorney
Ceneral, and this Board, in the absence of specific direction from
Congress as to the effect to be given to state rehabilitative
actions, have addressed the inmmigration consequences of drug
convictions based on interpretations of competing congressional
policies. As background, we will summarize how we arrived at the
holding in Matter of Manrique.

As we have discussed, Matter of A-F-, supra, represented a
departure from | ong-standi ng precedent holding that deportability
could not be established by a conviction that had been expunged
under a state statute. The Attorney CGeneral reasoned in Matter of
A-F- that the progressive strengthening of the deportation |aws
relating to drug offenses and other relevant statutory changes
denonstrated a strong congressional policy that was inconsistent
with giving effect to state expungenent provisions in drug cases.
A drug of fender was thus considered to be convicted for immgration
purposes, despite having been the beneficiary of a state
rehabilitative statute that expunged his or her conviction.

However, many years later, the First Crcuit found a conpeting
federal policy evidenced in the Federal Youth Corrections Act, ch.
1115, 82, 64 Stat. 1086 (1950) (codified at 18 U.S.C. 88 5005-
5026), ° whi ch provi ded juvenil e of fenders the chance to nmake a fresh
start following their violations of the |aw Mestre Morera v.
United States INS, 462 F.2d 1030 (1st G r. 1972). In Matter of
Zingis, 14 I &N Dec. 621 (BI A 1974), we agreed with the First Circuit
t hat convictions set aside pursuant to the Federal Youth Corrections
Act coul d not support a finding of deportability. W then extended
this rule, upon a notion by the Service, to juvenile drug of fenders
convi cted under a conparable state law. Matter of Andrade, 14 |&N
Dec. 651 (Bl A 1974).

In Matter of Werk, 16 |1&N Dec. 234 (BIA 1977), we agreed with the
Service's position that the federal first offender statute is for
first offenders the equival ent of the Federal Youth Corrections Act,

10 The Federal Youth Corrections Act was repeal ed, effective Cctober
12, 1984, by the Conprehensive Crime Control Act of 1984, Pub. L.
No. 98-473, tit. II, 88 218(a)(8), 235(a)(1l)(A), 98 Stat. 1837,
2027, 2031.
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and we held that a drug conviction "“expunged” wunder a state
counterpart of the federal first of fender statute may not be used as
a basis for deportability. See also Matter of Kaneda, 16 | &N Dec.
677 (BIA 1979); Matter of Haddad, 16 |&N Dec. 253 (BIA 1977).
However, in Matter of Deris, 20 I1&N Dec. 5 (BIA 1989), we
interpreted the terns “equivalent” and “counterpart” narrowy,
holding that drug offenders who were provided rehabilitative
treatment under state statutes that are broader in scope than the
federal first offender statute would not be relieved of the
i mm gration consequences of their msconduct, despite their first
of fender treatnent under the state | aw.

In Garberding v. INS, supra, the Ninth Grcuit rejected the narrow
approach we had taken in Matter of Deris, supra, citing due process
grounds. The Ninth Crcuit found no rational basis for treating
al i ens who have comm tted their drug offense in a jurisdiction whose
rehabilitative statute mirrored the federal first statute
differently from those subject to a statute wth broader
application.

In light of the Ninth Crcuit’'s decision in Grberding, we
reexanm ned our position on this issue and held that the policy of
| eniency shown toward first offenders under the federal first
of fender statute would uniformy be accorded to aliens who were the
beneficiaries of a state rehabilitative statute regardl ess of how
closely that statute was aligned with the federal law, so |long as
each of the four enunerated elenents was satisfied. Matter of
Manrique, supra, at 12. If our decision in Manrique were to stand,
this respondent’s conviction could not be used as the basis for his
deportation. !

11 W note that if the respondent had been prosecuted in a federa
court, he would not have been eligible for “expungement” of his
records as contenplated under 18 U S.C. § 3607(c) because he was
not under the age of 21 when he committed the crine. See Paredes-
Urestarazu v. United States INS, 36 F.3d 801 (9th Cir. 1994)
(holding that notw thstanding expungenment under a California
statute, arrest records that woul d not have been expunged under the
federal first offender statute because of the alien’s age at the
time of the offense could still be considered in determ ni ng whet her
a favorabl e exercise of discretion was warranted). Rat her, this
respondent woul d have fallen within the parameters of § 3607(a) and
woul d have benefitted froma final disposition of his case w thout
the entry of a judgnent of conviction. As provided in 8§ 3607(b),

(continued...)
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It cannot be forgotten that Manrique and its predecessors were al
decided i n the absence of any indication fromCongress as to whet her
a state rehabilitative action should be given any effect in
i mm gration proceedings. By providing a federal definition for what
shal |l constitute a conviction for inmgration purposes, Congress has
now spoken on this issue. In interpreting this definition, we have
determ ned that a state action that purports to abrogate what woul d
otherwi se be considered a conviction, as the result of the
application of a state rehabilitative statute, rather than as the
result of a procedure that vacates a conviction on the nerits or on
grounds relating to a statutory or constitutional violation, has no
effect in determning whether an alien has been convicted for
i mm gration purposes.

Wth the statutory definition of conviction in place, the prior
case law and adm nistrative rulings that attenpted to reconcile the
conpeting federal policies discussed in Matter of A-F-, supra, and
Matter of Werk, supra, and its progeny are no |longer controlling
Congress has stated what a conviction is for inmgration purposes,
and it has not provided any exception for aliens who have been
accorded rehabilitative treatment under state law. Vhile it was
within the authority of this Board and the federal courts to craft
exceptions to adm nistratively created definitions of conviction, to
continue to apply a policy exception providing federal first
of fender treatment to certain drug of fenders who have received state
rehabilitative treatnment, in the face of the definition provided by
Congress, would be tantanount to creating a new formof relief that
is not provided for in the Act. This we cannot do.

We nust presunme that Congress is aware of the adm nistrative
exception to deportability for a controlled substance conviction
that we created in Manrique, as well as its own treatnent of first
of fenders under 18 U. S.C. 8§ 3607. Yet Congress failed to provide
any exception in section 101(a)(48) of the Act to exenpt first
of fenders determned to be gqguilty of sinple possession of a
control l ed substance from being considered “convicted” under the
Act . Furthernore, despite the expansive sweep of the new

(¢, .. continued)

the effect under either subsection is that the action is not to be
consi dered a conviction “for the purpose of a disqualification or a
di sability inposed by |aw upon conviction of a crine, or for any
ot her purpose.” Hence, neither the federal first offender statute
nor Manrique required final “expungenent” before the subject of
proceedi ngs could enjoy the benefits of first offender treatnent.
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legislation affecting crimnal aliens, Congress did not anend
section 237(a)(2)(B)(i) (formerly section 241(a)(2)(B)(i)) to
forgive any drug of fense other than the previously stated exception
for a single offense of possession for personal use of 30 grans or
| ess of marijuana. If Congress wi shed to exenpt any other drug
convictions as a basis of deportability, it would have done so in
t he course of such sweeping anendnents to the Act.

W al so note that the expansive definition in section 101(a)(48)(A)
of the Act is consistent with the prevailing congressional policy of
strict treatment toward crimnal aliens in deportation proceedings.
Congress may condition the status of an alien upon the absence of a
“conviction” as it chooses to define that term See Mdlina v. INS
supra, at 19. In Coronado-Durazo v. INS, 123 F.3d 1322, 1326 (9th
Cr. 1997), the Ninth Grcuit pointed out that Congress has “clearly
spoken agai nst al i ens who abuse the hospitality of the United States
by committing drug related crines.” For exanple, recent |egislation
has deni ed judicial reviewto aliens who have cormitted a controlled
substance offense and has elinmnated the availability of section
212(c) relief to those who have been convicted of controlled
substance violations. See Antiterrorismand Ef fective Death Penal ty
Act of 1996, Pub. L. No. 104-132, 8§ 440(a), (d), 110 Stat. 1213-14
(“AEDPA"); see also Coronado-Durazo v. INS, supra; Ayal a-Chavez v.
INS, 944 F.2d 638, 641 (9th Cir. 1991).

We find no evidence in Congress’ recent enactnments that it intends
to accord special treatnment in the application of its immgration
laws to first-time drug offenders who have been accorded
rehabilitative treatnent under a state |law.  Congress has chosen,
consistent with other new provisions in the inmgration |aws
reflecting a strict policy toward crimnal aliens, to define the
term“conviction,” “with respect to an alien,” to enconpass actions
whi ch woul d not generally be considered convictions. W recognize
that failing to give effect to state expungenents or other state
rehabilitative neasures in immgration proceedings will necessarily
result in unequal treatment of aliens and citizens. An alien who
has been the beneficiary of a state rehabilitative statute may
continue to be subject to a severe consequence for his m sconduct,
that of deportation fromthis country; whereas a citizen accorded
simlar rehabilitative treatnent after the sane m sconduct may be
able to avoid any further consequences of his conviction. However,
section 101(a)(48) of the Act does not inpose a nore severe standard
of conduct on aliens than is inposed on citizens of our country.
The conduct this respondent has adm tted woul d be a violation of the
control l ed substance statute for aliens and citizens alike. An
alien is subject to additional consequences as a result of this
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m sconduct. However, the different treatnent of aliens seeking the
hospitality of our country is precisely the subject of the body of
laws codified in the Immgration and Nationality Act.

W find no roomin the present statutory schene for recognizing
state rehabilitative actions in the <context of inmmgration
proceedi ngs, or otherw se applying a first of fender exception to the
definition of “conviction” to an alien who has been the subject of
such an action. State rehabilitative actions which do not vacate a
conviction on the merits or on any ground related to the violation
of a statutory or constitutional right in the underlying crimna
proceeding are of no effect in determ ning whether an alien is
consi dered convicted for immgration purposes. We concl ude t hat
Matter of Manrique, supra, and its predecessors, which sought to
bal ance conflicting policy interests in the absence of direction
from Congress as to when an alien is considered to be convicted for
i mm gration purposes, have been superseded by section 101(a) (48)(A)
of the Act. Accordingly, we find that this respondent was convi cted
within the neaning of section 101(a)(48)(A) of the Act upon his
guilty plea and the inposition of punishment. W further find that
he remai ns convi cted despite the state court’s rehabilitative action
and that he is therefore deportabl e under section 241(a)(2)(B)(i) of
the Act.

VI. ELIABILITY FOR SECTION 212(c) RELIEF

Havi ng deternmi ned that the respondent is deportable, we turnto the
question of his eligibility for relief under section 212(c) of the
Act . The respondent argues that the Immgration Judge erred in
calculating the period he had maintained |awful wunrelinquished
domcile. However, even if the domcile requirenment had been net,
recent anendnents to the Act have nmade t he respondent ineligible for
a section 212(c) waiver. The AEDPA was signed by the President
during the pendency of this appeal. Section 440(d) of the AEDPA
anended section 212(c) of the Act by elimnating the availability of
a waiver to aliens who are deportable by reason of having been
convi cted of crimnal offenses, such as this respondent’s, that fal
within the paraneters of section 241(a)(2)(B) of the Act. The
Attorney Ceneral has issued a decision applying the amendnment to
cases pending before this Board on the date that the AEDPA was
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signed into law 2 Matter of Soriano, Interim Decision 3289 (BIA
1996, A G 1997). W have determined that the respondent is
deport abl e because he has a “conviction” for a controlled substance
violation, as that termis defined for inmmgration purposes. Hs
conviction also bars himfromrelief fromdeportati on under section
212(c). Accordingly, the appeal will be dism ssed.

ORDER: The appeal is dism ssed.

Board Menber Anthony C. Mbscato did not participate in the decision
in this case.

CONCURRI NG AND DI SSENTING OPINION: Qustavo D. Villageliu, Board
Menber, in which Paul W Schm dt, Chairman; Lory D ana Rosenberg and
John Guendel sberger, Board Menbers, joined

| respectfully concur in part and dissent in part from the
majority’ s decision.

| agree with the mpjority’'s decision that the definition of a
“conviction,” as expressed in section 101(a)(48)(A) of the
I mmigration and Nationality Act, 8 U.S.C. § 1101(a)(48)(A) (Supp. II
1996), covers convictions that have been technically w thheld or
deferred pursuant to a rehabilitative statute. Section
101(a)(48)(A) of the Act; Illegal Inmmgration Reformand | nm grant
Responsibility Act of 1996, Division C of Pub. L. No. 104-208,
§ 322, 110 Stat. 3009-546, 3009-628 (“II1 RIRA"). However, | disagree
with the mpjority’s dicta that the scope of section 101(a)(48)(A) of
the Act is also designed to cover all convictions that have been
ei t her vacated or expunged. M disagreenent with the majority stens
from the express, legislative history of section 101(a)(48)(A),
whi ch does not evince any congressional intent to alter the way this
Board has treated vacated convictions or nonnarcotics convictions
t hat have been expunged pursuant to section 1203.4 of the California
Penal Code. See Matter of Luviano, Interim Decision 3267 (BlIA
1996); Matter of Sirhan, 13 I & Dec. 592 (Bl A 1970). In ny opinion,
the majority’s broad construction of section 101(a)(48)(A) is

12 W& note that the Attorney General’'s directive that proceedings be
reopened upon petition by the respondent for the limted purpose of
allowing an alien to contest deportability is inapplicable to these
proceedi ngs, as this respondent has contested deportability before
the Imm grati on Judge and on appeal .
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wi thout a sound basis and leads to a result that is far beyond the
express intent of Congress.

| . LEG SLATI VE H STORY OF SECTI ON 101(a)(48)(A) OF THE ACT

The majority’s conclusion and reasoning for which it found “cl ear
direction” and “a clear indication that Congress intends that the
determ nation of whether an alien is convicted for inmgration
purposes be fixed at the time of the original determnation of

guilt, coupled with the inposition of sone punishment” is
unconvi ncing. Matter of Roldan, Interim Decision 3377, at 12 (Bl A
1999). It is clear from the legislative history of section

101(a)(48)(A) that it was primarily designed to address Congress’
di senchantnment with our definition of a conviction under Matter of
Ozkok, 19 1&N Dec. 546 (BI A 1988), as well as our practice of not
consi dering a suspended inposition of a sentence as constituting a
“sentence inposed.” See generally Matter of Punu, Interim Decision
3364 (BIA 1998); WMatter of Esposito, Interim Decision 3243 (BIA
1995); Matter of Castro, 19 I&N Dec. 692 (BI A 1988). Rather than
quoting selectively from the legislative history of section
101(a)(48)(A) to determine its intended scope, it is both
appropriate and necessary to rely on the entire legislative history
underlying the statute which provides the follow ng:

[ S]ection 322—-Senate recedes to House section 351. This
section anmends section 101(a) of the INA to add a new
paragraph (48), defining conviction to nean a fornal
judgrment of guilt entered by a court. |If adjudication of
guilt has been wthheld, a judgment is nevertheless
consi dered a conviction if (1) the judge or jury has found
the alien guilty or the alien has pleaded guilty or nolo
contendere and (2) the judge has inposed sonme form of

puni shrent or restraint on liberty. This section also
provides that any reference in the INA to a term of
i mpri sonment or sentence shall include any period of

i ncarceration or confinenent ordered by a court of |aw
regardl ess of any suspensi on of the i nposition or execution
of that inprisonment or sentence.

This section deliberately broadens the scope of the
definition of “conviction” beyond t hat adopted by t he Board
of Immigration Appeals in Matter of Ozkok, 19 I &N Dec. 546
(BI'A 1988). As the Board noted in Ozkok, there exist in
the various States a nyriad of provisions for aneliorating
the effects of a conviction. As a result, aliens who have
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clearly been guilty of crimnal behavior and whom Congress
intended to be considered “convicted” have escaped the
imm gration consequences nornmally attendant upon a
convi cti on. Ozkok, while making it nore difficult for
alien crimnals to escape such consequences, does not go
far enough to address situations where a judgnent of guilt
or inposition of sentence is suspended, conditioned upon
the alien's future good behavior. For exanple, the third
prong of Qzkok requires that a judgment or adjudication of
guilt my be entered if the alien violates a term or
condition of probation, without the need for any further
proceedi ngs regarding guilt or innocence on the origina

char ge. In some States, adjudication rmay be “deferred”
upon a finding or confession of guilt, and a final judgnent
of guilt may not be inposed if the alien viol ates probation
until there is an additional proceeding regarding the
alien s guilt or innocence. 1In such cases, the third prong
of the Ozkok definition prevents the original finding or
confession of guilt to be considered a “conviction” for
deportation purposes. This new provision, by renmoving the
third prong of Ozkok, clarifies Congressional intent that
even in cases where adjudication is “deferred,” the
original finding or confession of guilt is sufficient to
establish a “conviction,” for purposes of the inmgration
laws. In addition, this new definition clarifies that in
cases where i mm grati on consequences attach dependi ng upon
the length of a term of sentence, any court-ordered
sentence i s considered to be “actual ly i nposed,” including
where the court has suspended the inposition of the
sentence. The purposes of this provision is to overturn
current admnistrative rulings holding that a sentence is
not “actually inposed” in such cases. See Matter of
Castro, 19 1 & Dec. 692 (BI A 1988); Inre Esposito, Interim
Deci sion 3243 (BIA, Mrch 30, 1995).

H R Conf. Rep. No. 104-828, at 224 (1996) ("“Joint Explanatory
Statement”).

As can be discerned from the above text, Congress specifically
consi dered the nyriad of provisions for aneliorating the effects of
a conviction and acted only to renove the last prong of our
requirenents for finality prescribed in Mtter of Ozkok, supra
Nothing in the aforenentioned legislative history supports a
congressional intent beyond its expressed purpose “to overturn
current administrative rulings holding that a sentence is not
“actually inposed’ in such cases.” Joint Explanatory Statenent
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supra, at 224. The majority’ s concl usion that section 101(a)(48)(A)
of the Act should al so be applied to situations where the conviction
has been properly vacated or expunged is not supported by the text
or legislative history of that section, which has a nuch narrower
scope.

Ininterpreting the scope and breadth of section 322 of the I R RA,
our task is to interpret the express |anguage and |egislative
hi story surroundi ng the enactnment of the statute in a fashion that
is both reasonable and | ogical. Wen Congress acts to explain in
detail its intent behind a statute it enacts, we should proceed with
caution and be extrenely wary of construing additional intent not
al ready expressed. See generally Chevron, U S. A, Inc. v. Natural
Resources Defense Council, Inc., 467 U. S. 837, 842 (1984) (stating
that if Congress has spoken to the precise question at issue and its
intent is clear, both the court and the agency nust give effect to

congressional intent and “that is the end of the matter”). It is
conpel ling, therefore, that the limted congressional history before
us does not expressly evince any will on the part of Congress to

include all vacated or expunged crimnal convictions within the
definition of a conviction. Neither the | anguage of section 322 of
the IRIRA, nor its underlying legislative history, requires this
Board to find that a properly vacated conviction or one expunged
pursuant to section 1203.4 of the California Penal Code constitutes
a convi ction under section 101(a) (48) (A of the Act.
Not wi t hst andi ng the |anguage and express |egislative history of
section 101(a)(48)(A), however, the majority has el ected to engage
in a course of statutory construction that |eads to an unreasonably
broad interpretation that is out of step with the will of Congress.
Furthernore, the mpjority’'s interpretation violates the rule of
statutory interpretation that ambiguities in our immigration |aws
shoul d be interpreted in a |light nost favorable to the alien because
of the drastic consequences of a deportation order. INS v.
Cardoza- Fonseca, 480 U.S. 421, 449 (1987); INS v. Errico, 385 US.
214, 225 (1966); Barber v. Gonzalez, 347 U S. 637, 642-43 (1954);
Fong Haw Tan v. Phelan, 333 U S. 6, 10 (1948).

1. THI'S BOARD S PAST TREATMENT OF VACATED AND CERTAI N EXPUNGED
CRI M NAL CONVI CTI ONS

This Board has long been faced with the daunting task of
determ ni ng what state court actions constitute a “conviction” with
sufficient finality for federal inmmgration purposes. See Matter of
Orkok, supra; Matter of L-R, 8 I&N Dec. 269 (BIA 1959). It is
significant that despite our admnistrative alterations to the
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definition of a conviction, both this Board and the United States
Court of Appeals for the Ninth Crcuit have always treated vacated
convictions differently fromconvictions that have been technically
erased, withheld, or deferred. |In Matter of Sirhan, supra, we held
that because an alien’s vacated conviction no |onger existed, it
could not form a basis for deportability under former section
241(a)(11) of the Act, 8 U S.C § 1251(a)(11) (1970). Matter of
Sirhan, supra. |In arriving at our decision, we found that

[t]here is . . . no authority holding that a conviction
exi sts where there is no finding by a crimnal court that
a person is guilty of a crime. On the contrary, when a
court acts withinits jurisdiction and vacates an ori gi nal
j udgnment of conviction, its action nmust be respected.

Matter of Sirhan, supra, at 600.

Qur viewthat a vacated conviction does not constitute a conviction
for inmgration purposes has been reiterated in other published
Board decisions. See, e.qg., Matter of Varagianis, 16 | &N Dec. 48,
50 (BIA 1976) (finding that wunder New Hanpshire law, a drug
conviction was nerely annull ed and not vacated and thus could still
be used to establish deportability pursuant to section 241(a)(11) of
the Act); Matter of Tucker, 15 |1 &N Dec. 337 (Bl A 1975) (holding the
same with regard to a California statute); see also Matter of
O Sullivan, 10 I1&N Dec. 320 (BIA 1963) (holding that a conviction
that was dismissed nolle prosequi did not constitute a conviction
for purposes of establishing deportability under the Act). The
Ninth Grcuit has simlarly held that vacated convictions cannot be
used to establish deportability. See Wedersperg v. INS, 896 F.2d
1179 (9th Gr. 1990). In Wedersperg, the court held that an alien
whose conviction was vacated on the ground that he had entered his
plea of gqguilty in ignorance of the collateral consequence of
deportation could not have evidence of his vacated conviction used
against himto establish deportability. Wedersperg v. INS, supra,
at 1181-82; see also Estada-Rosales v. INS, 645 F.2d 819 (9th Cir.
1981) (finding that the vacation of a conviction based on a
procedural error did not constitute a judicial pardon or a technical
expungenment of the record following a probationary period and,
therefore, the ~conviction could not be wused to establish
deportability).

Wth regard to expunged convictions, this Board has consistently
hel d that nonnarcotics convictions expunged pursuant to section
1203.4 of the California Penal Code are not convictions for
i mm gration purposes. See Matter of Luviano, supra; Matter of
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| barra- Ghando, 12 |1 &N Dec. 576 (Bl A 1966; A G 1967); Mtter of G,
9 I &N Dec. 159 (BI A 1960; A.G 1961); Matter of A-F-, 8 | & Dec. 429
(BIA, AG 1959). It is noteworthy that we certified our decision
in Matter of Luviano, supra, to the Attorney Ceneral for review
pursuant to 8 CF.R 8 3.1(h)(ii) (1995). Such review renains
pendi ng. Mreover, since the enactnment of section 101(a)(48)(A) of
the Act, we certified an unpublished decision to the Attorney
General in which we held that our decision in Matter of Luviano,
supra, regardi ng expunged convictions, was not affected by the new
definition of a conviction or the Ninth Crcuit’s decision in Carr
V. INS 86 F.3d 949 (9th G r. 1996). That decision also remains
pendi ng before the Attorney General. Accordingly, by interpreting
section 101(a)(48)(A) in an overly broad fashion, the majority has
not only contravened our past treatnent of certain expunged
convictions, it has, in effect, also circunvented the pendi ng revi ew
of the Attorney Ceneral in the two aforenentioned cases.

After amendi ng our definition of a conviction in Matter of Ozkok,
supra, we expressly overruled our decisions in Matter of Garcia, 19
| &N Dec. 270 (BIA 1985); Matter of Zangwill, 18 I&N Dec. 22 (BIA
1981); Matter of Seda, 17 I&N Dec. 550 (BIA 1980); Matter of
Robi nson, 16 |1&N Dec. 762 (BI A 1979); Mtter of Varagianis, supra;
and Matter of Pikkarainen, 10 | &N Dec. 401 (BI A 1963), to the extent
that they relied on the forner definition of a conviction expressed
in Matter of L-R-, supra. It is significant that we did not
overrule our holdings in Matter of Sirhan, supra; Matter of
Var agi ani s, supra; Matter of Tucker, supra; Matter of |barra-Cbando,
supra; and Matter of G, supra, that vacated crimnal convictions
and certain expunged convictions were not convictions for
immgration purposes. This is a critical point considering that
Congress’ legislative definition of a conviction under section
101(a)(48)(A) of the Act sinply codifies the first two el ements of
our definition in Matter of Orkok, supra, while excising the third
and final elenent. Absent specific statutory |anguage or
| egislative history to the contrary, | see no reason why we shoul d
break fromthe practice of this Board and the Ninth Crcuit of not
considering vacated and certain expunged convictions to be
convictions for inmgration purposes.

[11. CONCLUSI ON

In interpreting the scope of section 101(a)(48)(A) of the Act as
covering convictions that have been vacated and expunged, the
maj ority has strayed fromthe express | egislative history underlying
the section as well as the precedent decisions of this Board and the
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Ninth GCircuit. The express legislative history of section
101(a) (48) (A) does not evince any desire on the part of Congress to
alter the way that this Board and the courts have traditionally
treated vacated and expunged convictions. Accordingly, |1
respectfully concur in part and dissent in part fromthe majority’s
deci si on.

DI SSENTI NG OPI NI ON: Lory Di ana Rosenberg, Board Menber

| respectfully dissent.

| agree whol eheartedly with the di ssenting opini on of Board Menber
Villageliu, which concludes that the majority’s construction of
section 101(a)(48) of the Immigration and Nationality Act, 8 U S.C
§ 1101(a)(48) (Supp. Il 1996),! as enconpassing convictions that
have been expunged and no | onger exist, is unsupported either by its
statutory | anguage or by the pertinent legislative history found in
the Joint Explanatory Statenent.? | wite separately, as, in
addition, | findthe mgjority’ s interpretation of section 101(a)(48)
of the Act specifically erroneous with regard to the effect of 18
US. C 8§ 3607 (1994) on a first-tinme state offense for which the
respondent would not be deportable had he been prosecuted under
federal law. Cf. Garberding v. INS, 30 F.3d 1187 (9th G r. 1994);
Matter of Manrique, Interim Decision 3250 (BIA 1995).

As the appeal before us involves a state disposition vacating the
respondent’s guilty plea to a first offense for possession of a
control | ed substance, the issue presented actually is not about the
proper treatnment of state expungenent provisions. For the past 40
years, the Board has followed the decision of the Attorney Ceneral
in Matter of A-F-, 8 & Dec. 429 (BIA, A G 1959), which holds that
an expungenent under state law of a conviction for a controlled
substance offense is ineffective to erase the effect of the
conviction for inmmgration purposes. See also Garberding v. INS,
supra, at 1189. Al though the mpjority goes into sone detail to
address deferred adjudications under state statutory schemes, as
wel |l as our prior decision in Matter of Qrkok, 19 | &N Dec. 546 (BI A

1 See also Illegal Immgrant Reformand Responsibility Act, Division
C of Pub. L. No. 104-208, § 322, 110 Stat. 3009-546, 3009-628
(“I' RIRA") .

2 HR Conf. Rep. No. 104-828, at 224 (1996).
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1988), and what constitutes a conviction under section 101(a)(48) of
t he anmended statute, we already have addressed these matters. See
Matter of Punu, Interim Decision 3364 (BIA 1998) (reviewing the
| egi sl ative history pertaining exclusively to deferred adjudi cations
under state law); cf. Matter of Roldan, Interim Decision 3377, at
4-8 (Bl A 1999).

Mor eover, notwithstanding the majority’s effort to characterize
every “rehabilitative” state provision generically, neither section
101(a)(48) of the Act, nor our interpretation and application of
that section in Matter of Punu, supra, restrict the effect of a
federal statute such as 18 U S.C. § 3607 on the proper construction
of a state disposition of an offense for which the respondent woul d
not be deportable had he been prosecuted under federal |aw By
contrast, the Board s decisions in Matter of Deris, 20 I&N Dec. 5
(BIA 1989), and Matter of Werk, 16 I&N Dec. 234 (BIA 1977), which
were reaffirmed in pertinent part by the decision of the United
States Court of Appeals for the Ninth Grcuit in Garberding v. INS
supra, hold that by enacting the federal first offender statute,
Congress plainly expressed its intent not to characterize a first
of fense such as the respondent’s as a conviction “for any .o
purpose.” 18 U S.C. 8§ 3607(b); see also Matter of Manrique, supra,
(adopting the Ninth Grcuit’s reasoning as to the applicability of
18 U.S.C. § 3607 in determning which state offenses would not
render a respondent deportable).

The i ssue before us, therefore, is whether our decision in Matter
of Manrique, supra, has been superseded or nust be nodified in |ight
of Congress’ enactnment of section 101(a)(48) of the Act. I find
that 18 U S.C. § 3607, representing a congressionally mandated
exception to the definition of a conviction generally, remains in
force and has not been repeal ed either expressly or by inplication
by Congress’ enactnent of section 101(a)(48) of the Act. Bot h
section 101(a)(48) of the Act and 18 U S.C. § 3607 may be given
ef fect by recogni zi ng the respondent’ s vacated convi cti on as one for
whi ch he woul d not be deportable if prosecuted under federal |aw,
and finding that it may not be relied upon for purposes of
determ ni ng deportability. Accordingly, | dissent.

. SECTION 3607 OF TITLE 18 OF THE UNI TED STATES CCDE

The federal first offender statute, which addresses pre-judgnent
probation, record of disposition, and expungement of records for
certain persons charged under the Controlled Substance Act, 21
U S.C. § 844, provides as foll ows:
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(a) PRE-JUDGVENT PROBATION. —+f a person found guilty of
an offense described in section 404 of the Controlled
Substances Act (21 U . S.C. 844)—

(1) has not, prior to the conm ssion of such
of fense, been convicted of violating a Federal or
State law relating to controll ed substances; and

(2) has not previously been the subject of a
di sposition under this subsection;

the court may, with the consent of such person, place himon
probation for a term of not nore than one year wthout
entering a judgnent of conviction. . . . At the expiration of
the term of probation, if the person has not violated a
condition of his probation, the court shall, w thout entering
a judgrment of conviction, dismss the proceedi ngs agai nst the
person and di scharge himfrom probation.

(b) RECORD OF DI SPCSI TI ON. —A nonpublic record . . . shall
be retained by the Department of Justice solely for the
purpose of wuse by the courts in determining in any
subsequent proceedi ng whether a person qualifies for the
di sposition provided in subsection (a) or the expungemnent
provi ded i n subsection (c). A disposition under subsection
(a), or a conviction that is the subject of an expungenent
order under subsection (c), shall not be considered a
conviction for the purpose of a disqualification or a
disability inmposed by |aw upon conviction of a crime, or
for any other purpose.

(c) EXPUNGEMENT OF RECORD DI SPCSITION —+f the case
agai nst a person found guilty of an offense under section
404 of the Controll ed Substances Act (21 U.S.C. 844) is the
subj ect of a disposition under subsection (a), and the
person was |ess than twenty-one years old at the time of
the offense, the court shall enter an expungenent order
upon the application of such person .
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18 U . S.C. 8§ 3607 (enphasis added).® Thus, § 3607(b) provi des
explicitly, using plain |anguage to convey congressional intent,
that treatment under either § 3607(a) or 8§ 3607(c) shall not be
consi dered a conviction “for any . . . purpose.”

The Supreme Court’s decision in Chevron, US. A Inc., v. Natural
Resour ces Defense Council, Inc., 467 U. S. 837 (1984), invoked by the
majority in support of its interpretation of the scope of Congress
enact ment of section 101(a)(48) of the Act in 1996, is no |less
applicable to Congress’ enactment of 18 U S.C. § 3607, which becane
effective in 1988. Cf. Miatter of Roldan, supra, at 11. Not only
does the plain |anguage of 8§ 3607 mandate that a first offender
di sposition is not to be considered a “conviction,” but this nandate
must be given effect. See CAOT Independence Joint Venture v.
Federal Sav. and Loan Ins. Corp., 489 U. S 561 (1989) (stating that
“whole statute” interpretation dictates that statutory sections
should be read in harnmony to achi eve a harnoni ous whole); K Mart
Corp. v. Cartier, Inc., 486 U. S. 281, 291 (1988) (holding that a
construction of the statutory | anguage whi ch takes into account the
design of the statute as a whole is preferred).

A. Effect of 18 U.S.C. 8 3607 on Deportability

In enacting a federal first offender provision, Congress
specifically provided an exception to the procedures and
consequences that ordinarily apply to the prosecution and conviction
of an individual charged with a controll ed substance vi ol ati on under
21 U S.C 8§ 844. The federal first offender statute provides that
in the case of an individual who is either a first-tinme offender or
a yout hful offender under 21 years of age, a disposition reached
under the terns of 8§ 3607 is not a conviction “for the purpose of a

8 As the United States Court of Appeals for the Ninth Crcuit has
recogni zed, the “Conprehensive Crinme Control Act of 1984, Pub. L.
No. 98-473, 8§ 219, 98 Stat. 1837, 2027 (1984) (effective Nov. 1,
1987) [repeal ed the former first offender provision and introduced]
[s]ection 3607 of Title 18, United States Code . . . . For the
pur poses of our analysis, the differences between 21 U. S. C. § 844(b)
and 18 U. S.C. § 3607 are immterial. As the Senate Report states,
‘Ip]roposed 18 U.S.C. § 3607 carries forward the provisions of 21
US. C §844(b) . . . if there has been no previous conviction of an
of fense under a Federal or State law relating to controlled
substances.’” S. Rep. No. 98-225, 98th Cong., 2d Sess. 133 (1984),
reprinted in 1984 U . S. C.C A N 3182, 3316.” Paredes-Urrestarazu v.
United States INS, 36 F.3d 801, 811 n.10 (9th Cr. 1994).
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di squalification or a disability inmposed by | aw upon conviction of
acrime, or for any other purpose.” 18 U S.C. § 3607(b).*

This federal exception to the treatnment of a disposition or
expungenent as a “conviction” constitutes a federal standard. 1d.;
see also United States v. Nardello, 393 U S. 286, 293-94 (1969)
(finding it a fallacy to presunme that in a federal act, Congress
woul d incorporate state labels for particular offenses or give
controlling effect to state classifications). The Board
consi stently has recognized the propriety of relying on a federa
standard in order to pronote uniformty in construing and applying
the provisions of the Act. See, e.qg., Matter of Bati sta-Hernandez,
Interim Decision 3321 (BIA 1997) (addressing the propriety of
adopting a federal definition in considering both state and federa
control l ed substance offenses); Matter of L-G, Interim Decision
3254 (BIA 1995) (analyzing the term “any felony” in 18 U S. C
8§ 924(c)(2) (1994) to identify the range of state convictions
capabl e of being characterized as drug-trafficking offenses under
section 101(a)(43) of the Act); Mtter of A F-, supra, at 466
(acquiescing to the federal policy to treat narcotics offenses
seriously and finding it inappropriate for an alien's deportability
for crimnal activity to be dependent upon “the vagaries of state
law’); see also Matter of Punu, supra, (BIA 1998) (superseding the
prior federal standard for a conviction devel oped by the Board in
Matter of Ozkok, supra, at 549). The federal courts have affirnmed
the Board’ s application of a federal standard in construing state
charges. Paredes-Urrestarazu v. United States INS, 36 F. 3d 801 (9th
Cir. 1994); Yanez-Popp v. United States INS, 998 F.2d 231 (4th Cir.
1993) (followi ng the general proposition in D ckerson v. New Banner
Institute, 460 U S. 103 (1983), that the determ nation whether a
conviction exists for purposes of federal gun control laws is a
question of federal, not state law, despite the fact that the
predicate of fense and its punishnent are defined by state |aw).?®

4 The ultimate disposition of a crimnal charge under 18 U.S. C
§ 3607 may take one of two forns. The first, limted to the case
of a first-tine offender, involves pre-judgnent probation, which if
conpl eted successfully, does not constitute a judgnment of
convi ction. 18 U.S.C. § 3607(a). The second, applicable to the
case of a youthful offender, involves a disposition under § 3607(a)
that is subject to expungenent under 18 U.S.C. 8§ 3607(c).

5 Indeed, at least sonme of nmy colleagues in the najority recently
enphasi zed the significance of applying a federal standard. See
(continued...)
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In construing charges of deportability under Act, the Board has
consistently extended the federal exception for first-time and
yout hful offenders to charges |odged in inmmgration proceedings,
i ncl udi ng charges based on state offenses. As discussed below, in
Matter of Manrique, supra, we followed over 20 years of Board
precedent and agreed that Congress’ express intent not to i npose the
consequences of conviction for a controll ed substance offense in the
context of a federal crimnal prosecution of a first-time or
yout hful of fender was applicable to charges brought in inmmgration
proceedi ngs that were based on a state offense. See, e.qg., Mtter
of Deris, supra; Mtter of Kaneda, 16 [I&N Dec. 677 (BIA 1979)
(holding that a Virginia statute, limted to first-time and youthfu
of fenders to allow them a second opportunity to |ead |aw abiding
lives, was consistent with the thrust of the conparable federal
provision); Matter of Haddad, 16 I&N Dec. 253 (BIA 1977) (holding
t hat dism ssal of proceedings pursuant to a M chigan statute under
whi ch the respondent was found guilty of possession of mari huana was
a counterpart to the federal first offender statute); Matter of
Werk, supra (holding that when a conviction has been expunged under
the provisions of a state statute that is the counterpart of 21
US. C § 844(b)(1), that conviction may not be used as a basis for
finding deportability under section 241(a)(11) of the Act); Matter
of Andrade, 14 1&N Dec. 651 (Bl A 1974) (addressi ng yout hful of fenders
charged under state l|law conparable to federal law); Mtter of
Zingis, 14 1&N Dec. 621 (BIA 1974) (addressing youthful offenders
charged under federal |aw).

The Board’s conparison of state dispositions with the terns of the
federal first offender statute is consistent with federal court
interpretations, which have enphasized that dispositions under
§ 3607 apply not only to offenses prosecuted under § 844, but to
state and other federal offenses “described in” that section. See
United States v. Rivera, 996 F.2d 993, 995 (9th Gr. 1993)
(concluding that if Congress had wanted to restrict the statute's
reach to federal convictions, it could easily have said that
predicate offenses are linmted to federal law); United States v.
Barial, 31 F.3d 216, 217-18 (4th Cr. 1994) (holding that a
control | ed substance violation within the jurisdiction of the United

(...continued)

Matter of Luviano, Interim Decision 3267 (BIA 1996) (Hurwtz,
di ssenting, joined by Vacca, citing nunerous federal court decisions
for the principle that Congress intended the determ nati on whet her
an alien has been “convicted” for inmmgration purposes to be nade
pursuant to federal |aw and policies).
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States Park Police is amenable to a disposition under § 3607(a),
whi ch accommodates a broad reading of offenses subject to its
terns).

Simlarly, we have acknow edged that in 1994, the Ninth Grcuit not
only endorsed the Board’ s extension of the provisions of § 3607 to
state of fenses, but criticized the Board for an i nperm ssibly narrow
application of the statute, finding “no rational basis for treating
the alien [in Garberding] differently fromone whose drug possessi on
‘conviction was ‘expunged under a state statute considered to be
an exact counterpart to the federal statute.” Matter of Manrique
supra, at 8; see also Paredes-Urestarazu v. United States INS
supra, at 815 (concluding that the interest in uniform
i npl enentation of the imm gration |aws provides a rational basis for
not giving effect to a state procedure where the conviction in
guestion would not have been expunged under the federal first
of fender statute).

B. Effect of Congress’ Enactment of Section 101(a)(48) of the Act
on 18 U S.C. § 3607

The addition of a statutory definition of “conviction” by section
322(a)(1) of the 1llegal Immigration Reform and |mngrant
Responsi bility Act of 1996, Division C of Pub. L. No. 104-208, 110
Stat. 3009-546, 3009-628 (“IIRIRA"), does not disturb either our
commitment to a uniform federal standard or our construction of
§ 3607. For the reasons discussed below, | conclude that the first
of f ender exception under § 3607 continues to apply to qualifying
state, as well as federal, offenses.

Congress did not act affirmatively to repeal 18 U S.C. § 3607,
either generally, or as applied to “convictions” under the
immgration laws. Cf. II1RIRA § 322 (enacting section 101(a)(48) of
the Act). Repeal by inplication is disfavored. See Sharma v. I NS
89 F.3d 545, 547-48 (9th Cr. 1996); see also United States v.
United Continental Tuna Corp., 425 U. S. 164, 168 (1976) ("It is, of
course, a cardinal principle of statutory construction that repeals

by inmplication are not favored.”). To the contrary, “‘[w hen two
statutes are capable of co-existence, it is the duty of the courts
to regard each as effective.’”” Radzanower v. Touche Ross &

Co., 426 U.S. 148 (1976) (quoting Mrton v. Mncari, 417 U S. 535,
551 (1974)). Specifically, the Suprenme Court has enphasi zed t hat
“Iwle nmust read the statutes to give effect to each if we can do so
whi |l e preserving their sense and purpose.” Watt v. Al aska, 451 U. S.

259, 267 (1981).
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Comparing the terms of the earlier and nore narrow National Bank
Act with the later and nore broad Securities Exchange Act, in
Radzanower v. Touche Ross & Co., supra, the Suprene Court conceded
that “unless a ‘clear intention otherw se’ can be discerned, the
principle of statutory construction discussed above counsel s that
the specific . . . provisions [of the |law existing at the tinme the
new statute was enacted] are applicable.” 1d. at 154 (citing Fourco
@ass Co. v. Transnmirra Products Corp., 353 U S 222 (1957). The
absence of specific |anguage negating the operative statutory
section may be dispositive. See Estate of Bell v. Conm ssioner, 928
F.2d 901, 903-04 (9th CGr. 1991) (quoting the Suprene Court’s
statenment in Badaracco v. Commi ssioner, 464 U S. 386, 398 (1984)
that the “[c]lourts are not authorized to rewite a statute because
they mght deemits effects susceptible of inprovenent”).

As the Suprenme Court reiterated, there are but two well-settled
categories of repeal by inplication. First, repeal by inplication

will be observed "“‘where provisions in . . . two acts are in
irreconcilable conflict, the later act to the extent of the conflict
constitutes an inplied repeal of the earlier one.’” Radzanower V.

Touche Ross & Co., supra, at 154 (quoting Posadas v. National Gty
Bank, 296 U.S. 497, 503 (1936). Second, such repeal may exist “‘'if
the later act covers the whole subject of the earlier one and is
clearly intended as a substitute.”” 1d. “'But, in either case, the
intention of the legislature to repeal nust be clear and nanifest.
. . .7 1d. (enphasis added); see Rodriguez v. United States, 480
U S. 522, 524 (1987); see also Moyle v. Director, Ofice of Wrkers

Compensation Progranms, 147 F.3d 1116, 1120 (9th Gr. 1998);
Nort hwest Forest Resource Council v. Pilchuck Audobon Society, 97
F.3d 1161, 1166 (9th Cr. 1996).

The same anal ysis i s applicable here. Section 3607, whi ch enbodi es
a hnarrow exception to what otherwise mght constitute a
“conviction,” cannot be said to have been repealed or rendered
i nappl i cabl e by Congress’ enactnent of section 101(a)(48) of the
Act. No specific |anguage expressly repealing 18 U S.C. 8§ 3607 as
applied to inmgration proceedings exists in the statute, and there
i s no indication whatsoever inthe |l egislative history that Congress
i ntended section 101(a)(48) of the Act to supersede the
applicability of the federal first offender statute, either to
federal prosecutions actually brought under its ternms or to state
prosecutions that could have been brought under its terns.

Mor eover, Congress nust be deemed to be aware of controlling

judicial and adm nistrative decisions when it acts. As discussed
bel ow, the first of fender statute has been applied to both state and
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federal dispositions submtted in deportation proceedings as far
back as 1977 and as recently as 1995.

Congress is deened to be aware not only of prior interpretations
of a statute, but also of pre-existing case law when it acts.
Schei demann v. INS, 83 F.3d 1517, 1526 (3d G r. 1996); see also
Lorillard v. Pons, 434 U S. 575, 580 (1978) (stating that “Congress
is presumed to be aware of an administrative or judicial
interpretation of a statute and to adopt that interpretation when it
re-enacts a statute w thout change”) (citing Al bemarle Paper Co. V.
Mbody, 422 U S. 405, 414 n.8 (1975); NLRB v. GQullett Gn Co., 340
U S. 361, 366 (1951); National Lead Co. v. United States, 252 U. S
140, 147 (1920); 2A C. Sands, Sutherland on Statutory Construction
§ 49.09 (4th ed. 1973), and cases cited). |In enacting a statutory
definition of a “conviction” in the Il RIRA Congress denonstrated a
detailed know edge of existing judicial and admnistrative
interpretations of that termas used in relation to inmgration | aw
violations. As in Lorillard v. Pons, supra, Congress’ selectivity
in elimnating one particular elenent of our prior definition of a
conviction “strongly suggests that but for those changes Congress
expressly made, it intended to incorporate fully the [existing]
renedi es and procedures.” 1d. at 582.

Furthernore, the enactnment of section 101(a)(48) of the Act does
not create an “irreconcilable conflict” with the terns of 18 U. S.C
§ 3607, as that section nerely constitutes an exception to the
criteria that ordinarily would warrant a finding that a conviction

exi sts. Radzanower v. Touche Ross & Co., supra, at 154. “‘ Repeal is
to be regarded as inplied only if necessary to nmake the (later
enacted law) work . . . .’” 1d. at 155 (quoting Silver v. New York

St ock Exchange, 373 U.S. 341, 357 (1963)). Section 101(a)(48) of
the Act is readily given effect as applied to deferred adj udi cations
under state law. Cf. Mtter of Punu, supra. Simlarly, section
101(a) (48) of the Act does not cover “the whole subject” addressed
by 18 U.S.C. § 3607, nor does it conpletely substitute for 18 U. S. C
§ 3607. Radzanower v. Touche Ross & Co., supra, at 154; Sharna v.
INS, supra. Instead, the limted federal exception continues to
apply to a narrow group of cases, notw thstanding the subsequent
change in the | aw.

1. NMATTER OF MANRI QUE AND SECTI ON 101(A) (48) OF THE ACT

H storically, the Attorney General has interpreted congressiona
intent as calling for the harsh treatnment of convicted noncitizen
drug offenders. Consequently, in Matter of A F-, supra, the
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Attorney CGeneral ruled that an after-the-fact state expungenent of
a drug conviction need not be honored and that such a conviction
woul d continue to form a ground for deportation. Section 3607,
however, is a congressionally nandated exception superseding any
other federal definition of a “conviction,” based on Congress’
realistic appraisal of the breadth of drug abuse and the need to
acknow edge the rehabilitative possibilities in the case of first-
time and youthful offenders. It reflects a contrary intent on the
part of Congress, which deliberately created an exception for first-
time and yout hful drug offenders and overrides ot her expressions of
legislative intent to harshly punish such conduct.

In Matter of Manrique, supra, at 10 n.7, the Board noted that it
“woul d now consi der a person ‘convicted under the statutes in those
cases, but for the policy of leniency toward first offenders.”
(Enphasi s added.) This interpretation is consistent with the
| anguage presently in the statute. 1d. (citing Matter of Seda, 17
| &N Dec. 550 (BI A 1980), overruled in part, Matter of Ozkok, supra).
The policy of leniency referred to is federal |egislative policy,
reflected in congressional enactnments. Matter of Manrique, supra,
makes clear that, despite the inprecise and inexact references
previously relied on by the Board and the Inmmgration and
Nat ural i zati on Service, we now recogni ze that a disposition under 18
U S.C. § 3607(a) is not a conviction. Matter of Manrique, supra, at
10 n. 7. Wil e sone confusion may have been created as the result of
the statutory subsections contained in 8 3607, one of which refers
to “expunged” convictions, see, e.q., 8 3607(c), the fact of the
nonexi stence of a conviction under 18 U S.C. 3607(b), and the fact
of an expungenent of a conviction, generally speaking, are distinct
and are not to be confused. 1d.

Thus, in Matter of Mnrique, we recognized that Matter of A-F-,
supra, stands for the proposition that a drug offender's expunged
conviction is not to be excused for inmm gration purposes. See also
Garberding v. INS, supra, at 445-46 (acknow edging that a drug
of fender cannot escape deportation by a technical erasure of his
convi ction). We acknow edged that, in the cases of youthful
of fenders, there is a rational basis for an exception to the rule
under the former Federal Youth Correction Act (“FYCA’) (now codified
as 18 U.S.C § 3607(c)), which the federal courts found to be
equal ly as conpelling as Congress' concern that drug offenders be
deported. See Mestre Morera v. United States INS, 462 F.2d 1030
(1st Cir. 1972); see also Mtter of Andrade, supra; Matter of
Zingi s, supra. We al so recognized that “[wjhen a simlar issue
arose regarding . . . first offender treatnent,” the Service opined
that the first of fender provisions were for first offenders what the
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yout hful corrections provisions were for mnors. Matter of
Manrique, supra, at 10; see also Mitter of Andrade, supra. W
reaffirned and adopted that reasoning, applying it to cases arising
under 18 U.S.C. § 3607.

A. Historical Treatnment of Dispositions Conparable to the Federa
First O fender Statute

The crux of the Board' s reaffirmation of the applicability of 18
US. C § 3607 in Manrique is plain:

It is clear that the policy not to deport aliens treated as
first offenders or youth offenders under state | aws stens
fromthe Solicitor General's recomendation in Matter of
Andrade, supra, that this leniency should be extended
equally to any alien drug of fender who coul d have obt ai ned
t he same treat ment under federal |awif he had been subject
to federal rather than state prosecution. See also Rehman
V. INS, supra. The Ninth GCrcuit has agreed that the
appropriate focus in this regard should be on the alien's
conduct, rather than on the breadth of the state
rehabilitative statute. Garberding v. INS, supra, at 1191.

Matter of Manrique, supra, at 11 (citation onmitted).

As the Board stated in Mnrique, the Board s construction of
federal ameliorative statutes as having state counterparts is found
in the Board’ s decision in Matter of Andrade, supra. There, the
Board extended the rule that a conviction under the federal youth
of fender statute would not constitute a basis for deportation to
drug violators who had been treated as youth offenders under
conparable state law. See also Matter of Zingis, supra, at 622-23
(citing Mestre Morera v. United States I NS, supra, and hol di ng that
Congress’ desire to give youth a new chance “woul d be thwarted by
deportation. |Its policy to provide for expungenment of offenses by
juveniles is as inmportant a congressional policy as the policy to
deport narcotics offenders.”).

The Board's decision in Matter of Andrade, supra, relied on the
statenments of then Solicitor General Robert Bork that “[d] eportation
statutes, because of their drastic consequences, nust be strictly
construed. E.qg., Barber v. Gonzales, 347 U S. 637, 642-643; Fong
How Tan v. Phelan, 333 U.S. 6, 10. Accordingly, a state conviction
of a youth offender for a mari huana offense that has been expunged
following satisfactory rehabilitative treatnment should not be
regarded as the basis of deportation in the absence of persuasive
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reasons or a clear statenment of congressional intent.” 1d. app. at
655. In addition, the then Solicitor General concluded that, “given
the role necessarily played by state lawin deportati on proceedi ngs,
. there is little, if any, reason to justify a different result
where the expungenment of a youth offender's conviction occurred
pursuant to state law. The sane result can and, | think, should be
reached in such a case.” 1d. app. at 657. Moreover, in Andrade
then Solicitor General Bork noted:

It has sonetinmes been suggested, as a reason for
di sregardi ng expungenment under state |aw when basing
deportation under Section 1251(a)(1l1) on a state
conviction, that deportation is a federal matter which
shoul d not be subjected to the varied consequences that
states nmay choose to attach to convictions for offenses
that justify deportation. This approach assumes, in
effect, that all issues concerning deportation nust be
governed solely by federal |aw.

Id. (citations onmitted). The Solicitor General further recognized
t hat

[i]n many cases, however, the federal rule of construction
may call for reference to and the reliance upon state | aw
See, e.q., Reconstruction Finance Corp. v. Beaver County,
328 U. S. 204, 209-210; De Sylva v. Ballentine, 351 US
570, 580-581; «cf. United States v. Yazell, 382 U S. 341,
354- 358. In the context of deportati on, it i s
unquestionable that state law has a role to play, in that
certain convictions for violation of state | aw are grounds
for deportation, and pardons by governors nmay bar a state
convi ction from bei ng so used.

Thus, to confine the result in Mrera to youth offender
convi ctions expunged under the federal |law would tend to
produce the anomalous situation where . . . a youth
offender . . . prosecuted in state court and convicted on
a trivial marihuana of fense woul d t herefore be deportable,
even if the conviction were expunged.

Such disparity is difficult to justify or defend, and

shoul d be avoided if possible by a reasonabl e construction
of the statute.
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Id. app. at 657-59; accord Garberding v. INS, supra.

This is not a novel proposition, but reflects a consistently held
position of the Board and the federal courts. For exanple, in
Matter of Deris, supra, citing Matter of Werk, supra, the Board
found that “[i]n passing the first offender statute, Congress
expressed its intent to rehabilitate the individual user of drugs.
This policy has been considered to be of equal inportance to the
congressional policy to deport narcotics offenders.”® Matter of
Deris, supra, at 10 (footnote omtted). In Werk, the Board agreed
with the position of the Inmgration and Naturalization Service that
the legislative history at HR Rep. No. 91-1444, reprinted in 1970

U S. Code Cong. & Adm n News 4566, 4616, “‘'indicates that di scharge
and di sm ssal under [the forner first of fender statute] shall not be
deened conviction of a crine.’” Matter of Wrk, supra, at 235

(quoting the Service).

The Board reached its conclusion in Matter of Deris that state
statutes that are counterparts to the first offender statute do not
support a finding of deportability by referring to the Board' s
treatment of federal youthful offender provisions. See Mtter of
Werk, supra, at 235. Therefore, the youthful and first offender
exceptions to what constitutes a “conviction” extend to state
convi ctions, and remain applicabl e today.

B. Dissimlarity Between a Statute Simlar to 18 U S.C. § 3607
and Expungemnent

In actuality, the case before us is not an expungenent case, but
a case involving whether a conviction may be considered to exist
“for any . . . purpose.” 18 U S.C. 8§ 3607(b). As addressed in
Garberding v. INS, supra, and subsequently conceded by the Board as
applying in Matter of Manrique, supra, the constitutional guarantee
of equal protection requires us to give the sane effect to a
di sposition under state |law that we woul d be bound to give had the

5 The Board noted that “The | egislative history of the Conprehensive
Drug Abuse Prevention and Control Act of 1970, Pub. L. No. 91-513,
84 Stat. 1236, which enacted the original federal first offender
statute at 21 U S.C. § 844(b) (1970), states that the phil osophy
behi nd t he act included the followi ng goals: to rehabilitate rather
than punish the individual user and to attack illegal traffic in
drugs with the full power of the Governnent. See H R Rep. No.
1444, 91st Cong., 2d Sess., reprinted in 1970 U S. C C A N 4566,
4575.” Matter of Deris, supra, at 10 n.6.
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respondent been prosecuted under 18 U . S.C. § 3607 itself. As the
Board stated in Matter of Dillingham Interim Decision 3325 (BIA
1997),

Prior to the Ninth Crcuit’s decision in Garberding v.
INS, supra, the general rule was that expungenent of a
conviction for a controlled substance offense would not
allow an alien to avoid deportation unless the conviction
was expunged under the Federal First O fender Act or a
state counterpart thereof. In that case, however, the
Ninth Grcuit found it was wholly irrational, and thus
violated an alien’s equal protection rights, to base a
deportation order on the fortuitous circunstance that a
state statute under which an alien’s drug conviction was
expunged was not a state counterpart of the Federal First
Ofender Act, where the alien net the criteria for
expungenent under that Act. . . . This Board agreed with
the Ninth CGrcuit’s analysis and held in Matter of
Manrique, supra, at 11, that "an alien who has been
accorded rehabilitative treatnent under a state statute
will not be deported if he establishes that he woul d have
been eligible for federal first offender treatnent under
the provisions of 18 U S.C. 8§ 3607(a) . . . had he been
prosecut ed under federal |aw.”

Id. at 3 (footnote omtted).

In the case of an “expungenent” under 18 U.S.C. § 3607, it is the
| egi slative branch that has determined to allow an aneliorative
mechani smto overcone and even obviate the fact that a conviction
has previously been entered. The operation of such provisions does
not rely on a specific executive determ nation relevant to an
i ndi vi dual case, but is founded on the notion that post-conviction
conduct may warrant the erasure of a conviction for certain
speci fied purposes. See, e.qg., Matter of Luviano, InterimDecision
3267 (BI A 1996).

As | have clarified, 18 U S.C. § 3607 contains two independently
operative provisions—a) and (c). The former provision is a pre-
j udgnent disposition and does not involve a conviction, and the
latter provision appears to involve an expungenent of a
pre-judgenent disposition. Neither may be treated as a conviction
for any purpose. 18 U.S.C. § 3607(b). Therefore, § 3607 is not, by
any stretch of the immgination, a typical expungenment provision.
Congress specifically nandated to the contrary.
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Sinmple logic also leads to the concl usion that dispositions under
18 U.S.C. § 3607 are not “expungenments,” in the ordinary sense of
t he word, since a conviction nmust preexist an “expungenent” in order
for such anmeliorative action to have anything to expunge. See,
e.g., 8 3607(a). It is stated unequivocally in 8§ 3607 that the
di spositions contained in its subsections shall not be treated as a
conviction for any purpose. 18 U S.C. 8§ 3607(b). It therefore is
whol Iy inproper and inappropriate to refer to dispositions under
§ 3607 as “convictions” which have been “expunged.”

Even were we to interpret the change in section 101(a)(48)(A) of
the Act as affecting those dispositions that mght otherw se be
construed as expunged convictions, this would not alter the way in
which we are bound to construe dispositions under § 3607 or its
counterparts, as established in Garberding v. INS, supra, and Matter
of Manrique, supra. As the mpjority acknow edges, “There is no
issue in this case regarding this respondent’s satisfaction of each
of the four Manrique requirements” that we enploy to determ ne
whet her the disposition under state law is conparable to a
prosecuti on under the federal first offender statute. Matter of
Rol dan, supra, at 16 (BIA 1999). Thus, the respondent is not
deport abl e.

[11. CONCLUSI ON

I n concl usion, the enactnment of section 101(a)(48) of the Act does
not act to repeal 18 U S . C 8§ 3607 as applied to determ ning
deportability. As in Radzanower v. Touche Ross & Co., supra, at
155, “[I]t is not enough to show that the two statutes produce
differing results when applied to the sane factual situation, for
that no nore than states the problem” Rather, “when two statutes
are capabl e of co-existence, it is the duty of the courts . . . to
regard each as effective.” Mrton v. Mncari, supra, at 551.
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